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STATEMENT OF JURISDICTION 

Appellants Cynthia Edwards, Linda Kurtz, and Leslie Panzica-Glapa, and  

Dominic Cusumano and Lillian Cusumano appeal the Michigan Public Service 

Commission’s May 15, 2013 Order (attached as Attachment A) approving an opt-out 

rate tariff for the Appellee the Detroit Edison Company.1  (The Company is now 

known as DTE Electric Company.  This brief uses its previous name.)  Appellee 

Michigan Public Service Commission agrees with appellants that MCL 462.26 vests 

this Court with jurisdiction over this consolidated appeal.  MCL 462.26 provides, “In 

all appeals under this section the burden of proof shall be upon the appellant to 

show by clear and satisfactory evidence that the order of the commission 

complained of is unlawful or unreasonable.” 

                                            
1 The Commission issued an Order on Rehearing on July 29, 2013 responding to a 
Petition for Rehearing filed by Ms. Kurtz and Ms. Edwards on June 14, 2013.  That 
Petition addressed matters that arose subsequent to the Commission’s May 15, 
2013 Order, and neither appellant customer groups appealed that Order on 
Rehearing.   
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viii

COUNTER-STATEMENT OF QUESTIONS PRESENTED 

I. In Case No. U-17053, the Michigan Public Service Commission 
 approved the Detroit Edison Company’s application for a rate tariff 
 that permits customers to have their meter read by a meter reader 
 rather than having the meter read remotely.  The Commission 
 approved the application on the basis that some customers had 
 expressed a wish to have such a tariff and on evidence regarding the 
 cost of providing such a tariff.  The Commission has broad 
 ratemaking authority to approve rates.  Was the Commission’s order 
 approving the rate lawful and reasonable?  

 
Appellee Michigan Public Service Commission answers “Yes.” 

Appellee the Detroit Edison Company answers “Yes.” 

Appellants Edwards, Kurtz, and Panzica-Glapa answer “No.” 

Appellants Cusumanos answer “No.” 

 
 
 II. In Case No. U-17000, the Commission found that health concerns  
  associated with the utility’s new meters were insignificant and ordered 
  the Detroit Edison Company to apply for approval of a cost-based rate  
  tariff as described above.  In Case No. U-17053, the Commission   
  affirmed the Administrative Law Judge’s ruling that evidence relating  
  to health concerns regarding the utility’s selection of its    
  meters was not relevant to setting a cost-based rate.  Was the   
  Commission’s affirmance of that ruling reversible error? 
 
  Appellee Michigan Public Service Commission answers “No.” 
 
  Appellee the Detroit Edison Company answers “No.” 
 
  Appellants Edwards, Kurtz, and Panzica-Glapa answer “Yes.” 
 
  Appellants Cusumanos answer “Yes.”   
 
 
 III. In Case No. U-17053, the Michigan Public Service Commission   
  approved the Detroit Edison Company’s application for a rate tariff  
  that permits customers who want to have their meter read by a meter  
  reader rather than having the meter read remotely.  The Commission  
  is not providing any service or program to any member of the public,  
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  but is rather, setting a cost-based rate for utility service.  Did the  
  Commission act contrary to the requirements of federal and state law  
  and the US Const Am IV when it approved this rate? 
 
  Appellee Michigan Public Service Commission answers “No.” 
 
  Appellee the Detroit Edison Company answers “No.” 
 
  Appellants Edwards, Kurtz, and Panzica-Glapa answer “Yes.” 
 
  Appellants Cusumanos answer “Yes.” 
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INTRODUCTION 

 This appeal attempts to challenge the lawfulness of a single Commission-

approved tariff or rate, nothing more and nothing less, and as such review of this 

tariff is almost beyond the reach of this Court.  The Commission possesses broad 

ratemaking authority that is legislative in nature, and those ratemaking decisions 

cannot be overturned unless the Commission has failed to follow a mandatory 

statutory requirement or has acted arbitrarily or capriciously. 

 In this case, the Commission approved a tariff that permits customers who do 

not want to have their meters read remotely to have a meter reader come to their 

home to read the meter.  The Commission received evidence regarding the costs 

associated with the utility providing this special meter reading that it does not 

otherwise provide to its customers, and approved a cost-based rate for its provision. 

 The five ratepayers who have challenged the lawfulness of this tariff order 

are not actually challenging the lawfulness of the rate, but are challenging the fact 

that the utility has chosen to use a meter that they do not like.  But that fact does 

not make the Commission’s rate order unlawful.  It remains true that pursuant to 

lawful regulations the utility is required to measure customer usage, is required to 

own and install a meter, and retains the management discretion to obtain the goods 

and services it needs to meet its legal obligations.  To the extent that the 

Commission concludes that the utility has acted imprudently in acquiring 

equipment, such as the meters needed to read customer usage, the Commission may 

make appropriate rate adjustments in the utility’s base rate cases and adjust rates 

to reflect the imprudence.   
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 This case, however, is not a base rate case, but a single-issue rate case to 

determine a rate for those customers who do not want their meter read remotely, 

and as such it is beyond the scope of the case to review the efficacy of the utility’s 

choice of meters.  The Commission submits that it acted lawfully in response to the 

utility’s application to approve a tariff that permitted customers who did not want 

to have their meter transmitting function operable and after considering the 

evidence regarding the costs of doing individual meter reads.  This Court should 

reject the Appellants’ attempt to expand the scope of the proceeding conducted by 

the Commission and affirm the Commission’s rate order.       
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meter to a residential dwelling house, (3) halt ongoing efforts by regulated 
electric utilities to deploy smart meters throughout their service territories, 
or (4) force these electric utilities to allow concerned customers to “opt out” of 
having a smart meter attached to her or his own dwelling house.  [Order 
Opening Docket, MPSC Case No. U-17000, January 12, 2012, pages 2-4; 
footnote omitted.] 
 

 The Commission ordered the regulated electric utilities to file a wide range of 

information regarding their plans to use new meters, their costs, safety concerns, 

and other information.  The Commission further indicated that after that 

information was filed, individuals could file comments, and finally, the Commission 

Staff should file a Report after that information was received.  Order Opening 

Docket at pages 2-4. 

 On September 11, 2012, the Commission issued an Order with respect to 

issues about the utilities’ use of the new meters (attached as Attachment C).  The 

Commission noted that eight electric utilities and nine electric cooperatives filed the 

requested information.  The Commission further noted that the Commission 

received over 400 comments from individuals, and on June 29, 2012, the Staff 

submitted a detailed Report addressing the information filed by the utilities and 

public (attached as Attachment D).  Order at page 2.  And, the Commission 

indicated that the Staff Report contained recommendations regarding “customer 

data privacy, cyber security, the need for a smart grid ‘vision,’ AMI opt-out, and 

customer education.”  Order at page 2.  The Commission noted that the Staff Report 

concluded that the new meters were “rapidly becoming the primary replacement 

meter to existing electromechanical meters.”  Order at page 3.   The Commission 

stated: 
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5 

 The Staff concluded that AMI is rapidly becoming the primary 
replacement meter to existing electromechanical meters because the 
new meters are more accurate, they provide enhanced outage response, 
and AMI offers opportunities for customer energy management.  
Furthermore, the electromechanical meter is obsolete and no longer in 
production.  Nevertheless, the Staff recognized that investments in 
AMI and other smart grid components should be subject to ongoing 
review in contested rate case proceedings. The Staff added that some 
customers will continue to have concerns about AMI and therefore 
recommended that the utilities make available a cost-based, opt-out 
option for these customers.   
[Order at page 3; emphasis added.] 

 
 With respect to the question of whether the new meters pose health threats 

to customers, the Commission noted that the Staff Report found that any health 

risks to customers was insignificant: 

 The Staff also reported that “after careful review of the available 
literature and studies, the Staff has determined that the health risk from the 
installation and operation of metering systems using radio transmitters is 
insignificant.  In addition, the appropriate federal health and safety 
regulations provide assurance that smart meters represent a safe technology.”  
Staff Report, p. 2.   
[Order at page 3; emphasis added.] 
 

 After reviewing other aspects of the Staff Report, the Commission concluded 

that the Staff Report should be accepted.  The Commission ordered that issues 

concerning the new meters should be addressed in utility rate cases: 

 The Commission agrees with the Staff that AMI and smart grid 
investments should be reviewed in the context of general rate case 
proceedings.  The Commission expects the utilities, the Staff, and other 
interested parties to continue to refine the scope of, and quantify and assess  
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the costs and benefits of AMI and smart grid during the implementation of 
these new technologies on a case-by-case basis.   
[Order at page 4; emphasis added.] 
 

 The Commission not only ordered that future inquiry regarding the costs and 

benefits of the new meters should be handled on a case-by-case basis in utility rate 

cases, the Commission also directed that the two utilities that had been installing 

new meters file a single-issue rate tariff to allow customers to opt out: 

 2.  Opt-out Options 
 
 As the Staff pointed out, a small minority of customers has significant 
concerns about AMI, and for those customers, the Staff recommends that an 
opt-out option be provided by the electric utilities.  The Commission agrees 
that the investor-owned electric utilities (i.e., Alpena, Consumers, Detroit 
Edison, I&M, NSP-W, UPPCo, WEPCo, and WPSC) shall make available an 
opt-out option, based on cost-of-service principles, for their customers if or 
when the provider elects to implement AMI.  The Commission observes that 
only Consumers and Detroit Edison are currently installing AMI thus, at this 
point in time, only these providers are affected by this directive.  Detroit 
Edison has already filed a proposed opt-out tariff. See, Case No. U-17053.  In 
the case of Consumers, within 60 days of the date of this order, or in 
Consumers’ next general rate case filing, whichever occurs first, the 
Commission directs the company to include a proposed opt-out 
tariff.   
[Order at page 5; emphasis added.] 
 

 With respect only to the issues of customer data collection, privacy, and cyber 

security, the Commission found that it would create a future docket limited to these 

issues.  Order at pages 5-6.   

 No one appealed this Order that found that the new meters posed an 

insignificant health risk, that public health and safety regulations provide 

assurance that the new meters represent a safe technology, that future issues 

regarding the costs and benefits of these meters should be litigated on a case-by-
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Pauline Holeton, Richard Meltzer, Karen Spranger, and Sharon Schmidt were 

admitted as parties.  The MPSC Staff also participated as a party. 

B. Proposal for Decision 

 The Administrative Law Judge’s (ALJ’s) Proposal for Decision (PFD) 

(attached as Attachment F) issued on March 22, 2013 first addressed the proper 

scope of the tariff proceeding and found that it was “limited to consideration of the 

proposed Opt-Out Program under cost-of-service principles.”  PFD, Case No. U-

17053, March 22, 2013, page 18.  He stated, to do otherwise, in essence, would 

inappropriately cause all customers to subsidize one segment of customers who 

request and receive a more expensive level of service.  PFD, pages 18-19.  The PFD 

further found that a number of other Commission cases all involving various 

aspects of the utility’s efforts to acquire and use new meters “all serve as a limit to 

the issues in this case.”  These cases included two 2007 cases addressing the Energy 

Policy Act, three Edison rate cases, and one case involving privacy issues.  PFD, 

pages 19-20.  Therefore, the PFD concluded that issues regarding health, safety, 

and privacy concerns were outside the scope of the hearing.  PFD, page 24   In 

addition to noting that these other dockets limit the issues in the opt-out tariff 

docket, the PFD also stated that other principles concerning the utility’s 

management of its business and the Commission’s ratemaking authority govern the 

case.  The PFD concluded: 

Staff clearly, concisely, and accurately sets forth these principles: 
 
The utility company manages its operations in order to provide 
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electric service to its customers.  When the utility company wants 
increased rates in order to provide its utility service because its 
costs have increased or it has installed new plant, it will seek a rate 
increase.  At that time, the Commission will hold a contested case 
proceeding to ascertain what the reasonable costs of doing business are 
and to ascertain what a reasonable rate of return would be.  From 
these determinations, the Commission will approve a rate.  The costs 
associated with the utility’s meters and associated software that are 
used to measure customer consumption are and have been considered 
in rate cases, such as Edison’s last rate case, U-14672, and will be 
considered in future rates when filed. 
Staff Reply Brief, p 2. 

 [PFD, pages 20-21.]  
 
 The PFD next indicated its agreement with the MPSC Staff that the 

Commission possesses broad discretion to determine a regulated utility’s reasonable 

costs of doing business, but that the Commission’s authority to fix rates “does not 

carry with it, either explicitly or by necessary implication, the power to make 

management decisions.”  PFD, page 21, quoting from Union Carbide v Public 

Service Commission, 431 Mich 135, 148 (1988).  The PFD stated: 

This fundamental principle of utility regulation was applied in Case No. 
U-16472:  “The Commission agrees with the Staff’s observation that while the 
decision to fully deploy AMI is the company’s alone, the Commission’s role is 
to assure that ratepayers are protected from unreasonable or imprudent costs 
that may be included in utility rates.”  October 22, 2011 Order, p. 23. 
[PFD, page 21.] 
 

 The final legal principle addressed by the PFD related to the ALJ’s finding 

regarding the utility’s legal responsibility to measure customer usage and to provide 

and maintain equipment necessary to measure such usage: 

 The final controlling legal authority is the Consumers Standards and 
Billing Practices administrative rules promulgated by the Commission, which 
have the force and effect of law.  See Clonlara Inc. v State Board of 
Education, 442 Mich 230, 238 (1993).  As noted by Staff, a utility is 
responsible to accurately measure and bill usage, and to that end is 
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responsible to provide and maintain the equipment that measures usage.  R 
460.116(1)-(3); R 460.122; R 460.123.  To ascertain usage, a utility must 
undertake an actual meter reading, unless it cannot be “obtained by any 
reasonable or applicable method described in R 460.102.”  R 460.113(1).  A 
customer may read their meters and report the usage.   
R 460.102(a) & R 460.115.  However, customer read does not diminish a 
utility’s ability to read a meter: “Notwithstanding the provisions of this rule, 
a utility company representative may read meters on a regular basis.”  
R 460.115. 
[PFD, pages 21-22; emphasis added.] 

 
 The PFD also addressed the claim by certain intervenors that the lack of a 

mandate for new meters equates to a lack of authority for the Company to install 

them and the lack of authority to charge fees for opting-out.  The ALJ found that 

the fact that the new meters were not mandatory does not mean that the utility 

may not have an opt-out tariff.  He found that the utility’s new meters had been 

reviewed in a number of MPSC cases culminating in the Commission’s directive 

that utilities shall make available an opt-out option based on cost-of-service 

principles.  Therefore, he rejected the argument that a lack of a mandate for new 

meters prohibited approval of an opt-out tariff. 

 The PFD next addressed the argument of some intervenors that those 

customers who elect to take service under the opt-out tariff should be allowed to 

choose to use a meter other than the one that the utility gave them.  The PFD 

commented on the absence of any evidence submitted by any party that addressed 

the implementation and management aspects of their proposal: 

These are not insignificant considerations given that of the Company’s 
2,100,000 residential meters, over 965,000 have had AMI meters 
installed.  3 TR 432-433.  While the record is devoid of any evidence that 
would allow for an exact calculation, it is obvious costs would be incurred if 
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the Company were required to go back and replace meters for those opting-
out and re-install analog meters.  Whether those costs, along with the  
attendant costs for maintaining analog meters, would exceed the costs 
proposed for the Program cannot be determined on this record. 
[PFD, page 26; emphasis added.] 
 

 The PFD also concluded that it would be imprudent for the Commission to 

require the utility to keep analog meters in stock or maintain them given that they 

are effectively obsolete: 

 The viability of keeping analog meters is also questionable given that 
the Company’s vendors do not produce them, and the Company has not 
purchased them since 2006.  Id., p 294.  The Staff’s Report in Case No.  
U-17000 at p. 2 also states the analog meters are not in production, thereby 
diminishing the devices viability as a long-term alternative to an AMI Meter.  
Further, the Report, also at p 2, notes that maintaining and testing 
requirements for analog meters, along with the need for manual readings, 
could result in higher incremental costs for customers.  Given that analog 
meters are effectively obsolete, it would be imprudent to require the 
Company to keep them in stock, or to service and/or maintain them for a 
relatively small number of their customers.  
[PFD, pages 26-27; emphasis added.]  
 

 Finally, the PFD found that allowing opt-out participants to keep analog 

meters would constitute an impermissible collateral attack on previous rate 

decisions, would be contrary to the Commission’s order in Case No. U-17000 that 

limited this proceeding to determining the costs associated with opting out of a 

transmitting meter, and would be contrary to the principle that the utility retains 

discretion to operate and manage its system: 

 Finally, and most importantly, the proposal to allow opt-out 
participants to keep analog meters is contrary to the controlling legal 
authority, supra.  Specifically, the cost of AMI meters, which the Company 
began purchasing in 2008, was addressed in prior rate cases, while this case 
is limited to determining an Opt-Out Program under cost-of-service 
principles.  Any challenges to the AMI Program, including an argument that 
AMI meters should not be used in an Opt-Out Program, does not implicate 
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cost-of-service principles. As discussed, this case cannot serve as a collateral 
challenge to the Company’s pilot program and implementation of the AMI 
Program given the Commission’s approval of those steps.  Finally, the 
Company’s decision to proceed with the AMI Program, particularly the 
various components that make it up, is well within its operational and 
managerial discretion.  When it seeks to recover the costs for the Program 
through its rates, it must establish the costs are just and reasonable in a 
proceeding before the Commission.  This is not such a proceeding.  Therefore, 
the argument that participants in the Opt-Out Program should be able to 
keep an analog meter cannot be sustained. 
[PFD, page 27.] 
 

C. Order, May 15, 2013      

 On May 15, 2013, the Commission issued an Order approving Edison’s 

application for authority to implement a non-transmitting meter tariff and 

approved a rate for that tariff as proposed by the MPSC Staff.  Order, Case No.  

U-17053, page 1. 

 The Commission further noted that it had first approved inclusion of the AMI 

meters (or new meters) for a pilot program in its 2008 Edison rate order in Case No. 

U-15244, and that it had also included $71.6 million in capital expenditures for new 

meters in Edison’s most recent rate case, U-16472.  Order, page 2.  In its Order, the 

Commission found that no party had appealed the evidentiary rulings of the ALJ 

who excluded evidence not related to the costs of providing the opt-out service to 

customers who volunteered to receive this service.  The Commission agreed with the 

ALJ and found that the tariff proceeding was not a referendum on the wisdom nor 

the equipment requirements of the new meters, but is rather a proceeding to 

determine an appropriate tariff for customers who want a non-transmitting meter.  

Order, page 17.  The Commission further reasserted its findings in prior cases that, 
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while the Commission may not encroach on the managerial decision to use the new 

meters, the Commission would continue to protect ratepayers through review of the 

new meters’ costs for reasonableness and prudence.  Order, page 18. 

 The Commission concluded by finding that it would adopt the findings and 

recommendations of the PFD: 

 The Commission finds that the PFD is well-reasoned and thorough and 
adopts the findings and recommendations of the ALJ.  While DTE Electric’s 
method of calculation is conservative (in that it considers every expression of 
concern to result in a decision to opt out), such expressions appear to be on 
the rise as the program expands, and the Staff’s proposed participation rate 
is more credible.  Real world experience will help with refining this 
calculation in the future; for the present the Commission rejects the utility’s 
exceptions and adopts the Staff’s number as well as the tariff language in 
Exhibit S-2 (Non-Transmitting Meter Provision), with the minor change to 
the final paragraph as outlined in the PFD.  Although the opt-out mandate 
set in the September 11 order was not limited to residential customers, the 
Commission is unaware of any evidence showing that commercial and 
industrial customers seek an opt-out option, and finds that DTE Electric’s 
residential non-transmitting meter option satisfies the requirement of the 
September 11 order. 
[Order, page 18.] 
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 ARGUMENT 

I. The Commission acted lawfully and reasonably when it granted 
Edison’s application for approval of a rate tariff because the rate 
tariff allowed certain customers to receive a utility service that they 
had requested and because the evidence supported the rates 
contained in the tariff. 

A. Standard of Review 

The standard of review for Commission orders is narrow in scope and limited 

to determining whether the Commission’s order is lawful and reasonable.  State 

courts give respectful consideration to State agency interpretations of the statutes 

that the agency administers and enforces.  The burden of proof rests on an 

appellant to establish by clear and satisfactory evidence that the order is unlawful 

or unreasonable. 

The Legislature has prescribed both the manner and standard by which 

MPSC orders are to be reviewed.  In Section 25 of the Railroad Act, the Legislature 

identified the manner in which MPSC orders are to be reviewed by providing that 

all rates, classifications, regulations, practices, and services fixed by the 

Commission are deemed prima facie lawful and reasonable: 

All rates, fares, charges, classification and joint rates fixed by the 
commission and all regulations, practices and services prescribed by 
the commission shall be in force and shall be prima facie, lawful and 
reasonable until finally found otherwise in an action brought for the 
purpose pursuant to the provisions of section 26 of this act, or until 
changed or modified by the commission as provided for in section 24 of 
this act.   
[1909 PA 300; MCL 462.25.] 
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Section 26(8) of the Railroad Act places a heavy burden of proof upon an 

appellant to show by clear and satisfactory evidence that the Commission’s orders 

are unlawful or unreasonable: 

In all appeals under this section the burden of proof shall be upon the 
appellant to show by clear and satisfactory evidence that the order of 
the commission complained of is unlawful or unreasonable.   
[1909 PA 300; MCL 462.26(8).] 

 
The Michigan Supreme Court has explained how difficult it is for an 

appellant to prove that an MPSC order is unlawful or unreasonable.  In In re MCI 

Telecommunications Complaint, the Michigan Supreme Court, after citing Section 

26 of the Railroad Act as governing its standard of review of an MPSC order, 

proceeded to find: 

Against this background, we have held: 

To declare an order of the commission unlawful there 
must be a showing that the commission failed to follow 
some mandatory provision of the statute or was guilty of 
an abuse of discretion in the exercise of its judgment.  
[Giaras v Public Service Comm, 301 Mich 262, 269; 3 
NW2d 268 (1942.] 

The hurdle of unreasonableness is equally high.  Within the confines of 
its jurisdiction, there is a broad range or “zone” of reasonableness 
within which the PSC may operate.   
[In re MCI, 460 Mich 396, 427; 596 NW2d 164 (1999).] 

 
While an appellant always has the burden of proving that a Commission 

order is unlawful or unreasonable, courts may apply different standards of review 

when evaluating the appellant’s arguments depending on the nature of the agency 

decision involved.  For judicial or quasi-judicial decisions where a hearing is 

required, the agency’s decision must be supported by competent, material, and 
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substantial evidence on the whole record.  Const 1963, art 6, § 28; Dowerk v Twp of 

Oxford, 233 Mich App 62, 72; 592 NW2d 724 (1998).  Even in these “substantial 

evidence” cases, however, Michigan courts have held that Section 26 of the Railroad 

Act does not grant the court all of the powers traditionally vested in a court of 

equity, nor the power to make de novo findings of fact.  See In re Rovas Complaint, 

482 Mich 90, 101; 754 NW2d 259 (2008).  Rather, a court should not substitute its 

judgment in place of the Commission’s factual findings or regulatory judgment.  

Consumers Power Co v Public Service Comm, 196 Mich App 687, 691; 493 NW2d 

424 (1992).  If an administrative agency’s finding of fact is supported by evidence—

even if there is conflicting evidence—it is the general rule that the agency’s findings 

are conclusive upon the reviewing court.  Bejin Co v Public Service Comm, 352 Mich 

139, 153; 89 NW2d 607 (1958). 

In contrast, the MPSC’s legislative or quasi-legislative judgments may not be 

overturned unless the Commission exceeded its statutory authority or abused its 

discretion.  See In re Rovas Complaint, 482 Mich at 100-101; see also Coffman v 

State Board of Examiners in Optometry, 331 Mich 582, 589-590; 50 NW2d 322 

(1951) (holding that the Legislature may confer authority to administrative 

agencies to exercise discretion and promulgate rules to carry out a statute’s 

purpose, and holding that courts will only interfere if the administrative body 

abuses its discretion).  An abuse of discretion does not occur unless “an 

unprejudiced person considering the facts upon which the decision was made would 
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say that there was no justification or excuse for the decision.”  Novi v Robert Adell 

Children’s Funded Trust, 473 Mich 242, 254; 701 NW2d 144 (2005).   

Since ratemaking is a legislative function, Commission rate orders are 

reviewed using the abuse of discretion standard.  As Justice Williams concluded in 

Michigan Consolidated Gas Co v MPSC, while dissenting on other grounds: 

We begin with the proposition, now axiomatic, that rate making is a 
legislative function.  The Legislature has entrusted the implementation 
of this legislative function to the administrative expertise of the 
Michigan Public Service Commission.  Legislative policy determinations 
by the Public Service Commission, properly made, are not reviewable by 
the courts.  Speaking to this we said in In Re Consolidated Freight Co, 
265 Mich 340, 351 (1933): 

“. . . In such instances the determinations of fact issues 
pertain only to the functioning of the commission in its 
legislative capacity, as an adjunct to the legislature.  The 
policy or wisdom of such action by the commission cannot be 
reviewed by the courts . . . In short, in so far as the 
functioning of a commission pertains to the administration 
of executive or legislative matters, it is not reviewable in 
this court.”   

[Michigan Consolidated Gas Co v Public Service Comm, 389 Mich 
624, 644-645; 209 NW2d 210 (1973); emphasis added.] 

With respect to the standard of review applicable to an administrative 

agency’s statutory interpretations, the Michigan Supreme Court held in In re Rovas 

Complaint that courts may not abdicate their judicial responsibility to interpret 

statutes by giving “unfettered deference” to an agency’s statutory interpretation.  

But the Court also held that an agency’s statutory interpretation is entitled to the 

“most respectful consideration” and should not be overturned without “cogent 

reasons.”  In re Complaint of Rovas, 482 Mich at 93.  In In re Rovas, the Michigan 

Supreme Court reaffirmed the Boyer-Campbell Co v Fry, 271 Mich 282, 296-297; 
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260 NW 165 (1935) standard of review for an agency’s statutory construction and 

quoted Boyer-Campbell approvingly: 

[T]he construction given to a statute by those charged with the duty of 
executing it is always entitled to the most respectful consideration and 
ought not to be overruled without cogent reasons.  However, these are 
not binding on the courts, and [w]hile not controlling, the practical 
construction given to doubtful or obscure laws in their administration 
by public officers and departments with a duty to perform under them 
is taken note of by the courts as an aiding element to be given weight 
in construing such laws and is sometimes deferred to when not in 
conflict with the indicated spirit and purpose of the legislature.           
[In re Complaint of Rovas, 482 Mich at 103, quoting Boyer-Campbell 
Co v Fry, 271 Mich at 296-297 (internal citations and quotation marks 
omitted). 

Applying these standards to the issue in question, the appellant customers 

have the heavy burden of proving that the Commission’s rate order is unlawful or 

unreasonable.  See MCL 462.26(8).  They have not shown by clear and satisfactory 

evidence that the Commission failed to follow a mandatory statutory provision or 

that it abused its discretion in any way.  See In re MCI Telecommunications 

Complaint, 460 Mich at 427; see also MCL 462.26(8).     

B. Analysis 

1. The Commission’s decision to approve Edison’s 
application for a rate tariff was not arbitrary or 
capricious because the tariff allowed certain customers 
to receive a service that they had requested. 
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a. In order to be lawful, a rate need only be 
 rationally based and not arbitrary or 
 capricious. 

 It is axiomatic that ratemaking is legislative in nature and that the 

Commission may approve rates that further rational public policies that it chooses 

to adopt.  Detroit Edison Co v Public Service Comm, 127 Mich App 499, 524; 342 

NW2d 273 (1983) and Detroit Edison v PSC, 221 Mich App 370, 375; 562 NW2d 224 

(1997).  Further, courts do not review such legislative action for “competent, 

material and substantial evidence on the whole record” but must instead defer to 

the legislative body absent breach of a constitutional standard or a statutory 

mandate or limitation.  Colony Park Apartments, et al v Public Service Comm, 155 

Mich App 134, 138; 399 NW2d 32 (1985). 

b. The Commission’s order was neither 
 arbitrary nor capricious because it was based 
 on testimony of the utility’s witness that some 
 of its customers wished to have such a tariff 
 and because it had found in an earlier 
 proceeding that such a tariff would meet the 
 needs expressed by customers. 

 i. Edison indicated that some of its  
 customers wanted to have a tariff that  
 would permit them to have a meter with 
 its transmitting function turned off. 

 
 The Commission’s Order granting Edison’s tariff application was certainly 

rational.  Edison’s witness Robert E. Sitkauskas, Manager of the Advanced 

Metering Infrastructure Technology group since 2006 (3 TR 224), testified that the 

new meters represent: 
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. . . .proven technology to automatically read, monitor and control 
meters instead of relying upon manual actions.  AMI creates an 
intelligent grid which is more than “just a reading system” it is a 
structure for meter reading, outage monitoring, power quality 
monitoring, remote disconnect/reconnect system load management and 
distribution asset optimization and design.   
[3 TR 226.] 

 Mr. Sitkauskas also noted that the Commission Staff issued its Report on 

June 29, 2012, that recommended a cost-based tariff for customers who had 

concerns about the new meters: 

The Commission Staff also recommended that opt-out options are the 
best solution for customers who have concerns about smart meters and 
indicated that ratemaking for the opt-out provision should be based on 
cost of service and be accounted for as an additional charge to those 
customers choosing an opt-out or a discount for those customers with 
smart meters.   
[3 TR 229-230; emphasis added.] 

 In addition to the Commission Staff’s recommendation that the Commission 

adopt a cost-based tariff to address the concerns of customers who do not want a 

meter that transmits radio frequencies, Mr. Sitkauskas explained that Edison had 

filed its application for the new tariff in order to address concerns expressed by 

some of its customers: 

Q.  Why is Detroit Edison offering its customers an opportunity 
 to opt out of having a transmitting AMI Meter at this time? 

A.  During the installation of approximately 800,000 meter and 
 modules as mentioned above (through mid-July 2012), DTE had 
 received approximately 1,100 concerns regarding our AMI 
 Meters.  Of the customers who have indicated to the Company 
 the cause of their concern, the majority can be summarized as 
 being related to data privacy and health impacts. As these 
 numbers indicate, the overwhelming majority of our customers 
 fully support AMI.  However, in response to the small group of 
 concerned customers, and consistent with the recommendation 
 of the Staff in its U-17000 report, Detroit Edison felt it was an 
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 appropriate business practice to provide them with an option to 
 opt out of having a transmitting AMI Meter.   
 [3 TR 230.] 

 

 ii. The Commission had found in its Order 
 in Case No. U-17000 that some utility 
 customers wanted to have a tariff that 
 would permit them to have a meter with 
 its transmitting function turned off. 

 Not only did Edison offer rational reasons for its tariff to be approved, the 

Commission reasonably relied upon its own findings in its September 11, 2012, 

Order in Case No. U-17000, a case convened to review issues bearing on the use of 

the new meters by regulated utilities in Michigan.  The Commission noted that its 

Staff had found an expressed need to have meters without a transmitting function: 

2.  Opt-out Options 

 As the Staff pointed out, a small minority of customers has 
significant concerns about AMI, and for those customers, the Staff 
recommends that an opt-out option be provided by the electric utilities.  
The Commission agrees that the investor-owned electric utilities (i.e., 
Alpena, Consumers, Detroit Edison, I&M, NSP-W, UPPCo, WEPCo, 
and WPSC) shall make available an opt-out option, based on cost-of-
service principles, for their customers if or when the provider elects to 
implement AMI.  The Commission observes that only Consumers and 
Detroit Edison are currently installing AMI thus, at this point in time, 
only these providers are affected by this directive.  Detroit Edison has 
already filed a proposed opt-out tariff.  See, Case No. U-17053.  In the 
case of Consumers, within 60 days of the date of this order, or in 
Consumers’ next general rate case filing, whichever occurs first, the 
Commission directs the company to include a proposed opt-out tariff. 
[Order, Case No. U-17000, September 11, 2012, page 5; footnote 
omitted.] 

 Therefore, the Commission in its May 15, 2013, Order reasonably relied upon 

the need expressed by some customers to have a tariff that would permit them to 

have a meter that did not transmit their usage remotely. 
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2. The Commission’s decision to approve Edison’s 
 application for a rate tariff was not arbitrary or 
 capricious because the tariff was cost-based. 

As an initial matter as noted above, the Commission’s decision is not subject 

to the substantial evidence test because the Commission was exercising its 

ratemaking function when it approved Consumers’ proposed rate tariff.  Detroit 

Edison Co v Public Service Comm, 264 Mich App 462, 471; 691 NW2d 61 (2004).  

But even applying the substantial evidence test, the Commission’s order easily 

withstands scrutiny.  “‘Substantial evidence’ has been defined as evidence which a 

reasoned mind would accept as sufficient to support a conclusion.”  Consumers 

Power Co v Public Service Comm, 189 Mich App 151, 187; 472 NW2d 77 (1991).  

Substantial evidence is more than a scintilla of evidence, but it may be 

substantially less than a preponderance of the evidence.  DaimlerChrysler Corp v 

State Tax Comm, 482 Mich 220, 247; 753 NW2d 605 (2008).  One witness’s 

testimony can be substantial—even if there is conflicting evidence—if it is offered 

by a qualified expert who has a rational basis for his or her views.  Mayor of 

Lansing v Public Service Comm, 257 Mich App 1, 20; 666 NW2d 298 (2003), 

superseded by statute on other grounds as described in City of Lansing v State, 275 

Mich App 423, 426; 737 NW2d 818 (2007). 

  Edison’s witness, Mr. Sitkauskas explained that the utility proposed to 

charge customers the costs for the service of having the transmitting function of 

their meters turned off because other customers should not have to subsidize these 

customers.  He testified: 
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Q.  Why is Detroit Edison charging customers to opt out of having  a 
 transmitting AMI Meter? 
 
A.  Consistent with several other states who have proposed or adopted Opt 
 Out programs such as California, Nevada and Maine, Detroit Edison is 
 requiring customers to pay the costs associated with their decision to 
 opt out.  Detroit Edison developed a fee structure, consistent with 
 those  states, which reflect the actual cost of maintaining a non-
 transmitting AMI meter without causing incremental costs and 
 expenses on the millions of customers not electing to opt out.  The 
 Company does not  think it is appropriate for all customers to subsidize 
 one segment of customers who request and receive a more expensive 
 level of service.  Such a scenario would be unfair and would contradict 
 basic principles of cost causation.  This is a voluntary program, thus 
 customers concerned about the additional costs are not required to opt 
 out. 
 [3 TR 231-232.] 
 

 Mr. Sitkauskas further testified that the utility’s proposed cost-based rate 

included a cost for having a meter reader make a “special read” since the utility 

would not have meter readers in the community going house to house in areas that 

have the new meters installed.  3 TR 232.  Mr. Sitkauskas also testified to the level 

of costs involved in the tariff charges.  3 TR 232-235; Exhibit A-1.   

 The Commission Staff’s testimony with respect to the rate and the tariff 

language was adopted by the Commission.  Staff presented the testimony and 

exhibits of Steven Q. McLean, Manager of the Rates and Tariff Section at the 

Commission.  4 TR 573-579; Exhibits S-1 and S-2.  Mr. McLean testified that the 

utility’s application and supporting testimony was consistent with the requirements 

imposed by the Commission’s order in Case No. U-17000 that Consumers Energy 

Company and Edison file applications for approval of a cost-based opt-out tariff.  He 

testified: 
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The Staff reviewed the Company’s proposal and determined that apart 
from a few alterations to the Company’s tariff and charges, the 
proposal is consistent with the September 11, 2012 Commission Order 
in Case No. U-17000 requiring MPSC-regulated investor owned utilities 
to propose a cost based option for residential customers to permit them 
to choose a non-transmitting meter as opposed to the Company’s 
standard transmitting AMI meter. 
[4 TR 577; emphasis added.] 

 Mr. McLean testified that the utility’s cost numbers were reasonable, but 

that Staff projected a different number of customers that would participate, thus 

lowering the rate for the service: 

Q.  Please describe Staff’s alterations to the Company’s 
 proposed initial fee of $87.00 and monthly charge of 
 $15.00. 

A.  The Staff has reviewed the Company’s cost estimates and 
 determined that they are based on the Company’s experiences 
 and past practices with meter reading and associated functions 
 and are reasonable.  Furthermore, the costs are consistent with 
 other jurisdictions.  However, Staff recommends that the 
 resulting charges be reduced to reflect a higher projected 
 customer participation rate.  The charges that the Company has 
 developed are based on a forecasted participation level of 4,000 
 customers.  This participation level has a direct impact on the 
 charges.  Several of the costs associated with allowing 
 residential customers to choose a non-transmitting meter are 
 fixed.  These fixed costs are spread to all participating 
 customers.  By increasing the forecasted participation level, the 
 cost per customer and resulting charges decrease.   
 [4 TR 578.] 

  
 Mr. McLean further testified that the Commission Staff modified the tariff 

language as proposed by Consumers to “make clear that the customer is choosing a 

non-transmitting meter as opposed to a transmitting meter, which the Company’s 

standard meter for residential customers.”  4 TR 578. 
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 The Commission adopted the utility’s tariff proposal with the modifications 

supported by the Commission Staff.  Order, Case No. U-17053, May 15, 2013, pages 

17-19 and Exhibit A attached to the Order.2  Consequently, the Commission-

approved rate tariff is fully supported by competent, material, and substantial 

evidence on the whole record, and the appellant customers have not shown 

otherwise.  The Order should be affirmed.   

II. The Commission acted lawfully and reasonably when it affirmed the 
ALJ’s exclusion of testimony related to claims that customers should 
have the right to choose their own meter due to health concerns. 

A. Standard of Review 

   
  See Argument I.A. 
 

B. Analysis 

 Appellant customers’ challenge the lawfulness of the Commission’s order 

because the Commission affirmed the ALJ’s ruling excluding their evidence because 

it was not relevant to the limited-issue rate tariff proceeding and was not sponsored 

by competent witnesses.  The Commission acted lawfully and reasonably when it 

affirmed that ruling. 

                                            
2 The appellant customers claim that the Commission was legally required to 
approve the opt-out tariff for both residential and business customers.  The 
Commission acted lawfully and reasonably when it declined to adopt a program 
that, even if it may have thought it to be better, it would have gone beyond the opt-
out tariff program proposed by the utility.  See Detroit Edison v PSC, 221 Mich App 
370, 387-388; 562 NW2d 224 (1997). 
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 First, this evidence, if admitted, would constitute an impermissible collateral 

attack of the Commission’s earlier order in Case No. U-17000 where the 

Commission concluded that any health risks associated with the meters was 

insignificant and regulated by other federal agencies and that it would consider 

privacy issues in another Commission docket.3 

 Second, this evidence was not relevant to the determination of a cost-based 

rate.  It was not relevant because the rate tariff proceeding’s purpose was to set a 

cost-based rate for customers who volunteered to use this tariff to have the 

transmitting function of their meter turned off.  It was not a proceeding for a 

ratepayer to challenge the managerial discretion of the utility to purchase meters 

designed to meet the needs of its customers, a subject that would be the province of 

the Commission to do in a rate case by an appropriate rate adjustment.  Further, 

none of the offered testimony was offered by any witness who had even a colorable 

claim to possess the scientific expertise to offer that testimony. 

 Third, even if the evidence were relevant, which the Commission denies, the 

Commission had already received numerous comments submitted in Case No.  

U-17000 on these subjects, and the Commission was not required to “re-invent the 

wheel” by hearing all that information again. 

                                            
3 It is also noteworthy that it is not the Commission, but the Federal 
Communications Commission that is responsible for providing licenses for radio 
frequency (RF) emissions.  FCC regulations “cover matters relating to public health 
and safety and have been designed to ensure that the levels of RF emissions that 
consumers are exposed to are not harmful.”  Staff Report, Case No. U-17000, June 
29, 2012, page 8.  47 CFR 1.l307(b), 1.1310, 2.1091, and 2.1093.   
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 Finally, the appellant customers have made no showing that the 

Commission’s approval of the cost-based tariff for those customers who volunteered 

to take service under it would have been different had their evidence been admitted.  

In essence, those customers are arguing that the Commission is legally required to 

permit them to have a meter of their choice.   

1. The appellant customers’ attack on the Commission’s 
May 15, 2013, rate order constitutes an impermissible 
collateral attack on the Commission’s Order in Case No. 
U-17000. 

In essence, the appellant customers are challenging the Commission’s Order 

in Case No. U-17000 that found the health risks associated with the new meters 

were insignificant, that established a separate proceeding to consider privacy 

issues, and that ordered that all other issues related to the prudence of the new 

meters should be done on a case-by-case basis in individual utility base rate cases.   

Consequently, the customers’ arguments in this case constitute an 

impermissible collateral attack on the Commission’s U-17000 Order issued on 

September 11, 2012.  That Order reviewed the Staff Report and found that it was 

“thoughtful and comprehensive,” and the Commission ordered that the Report was 

accepted.  Order, Case No. U-17000, September 11, 2012, pages 4 and 6.  The 

Commission described the Report’s findings which it accepted as follows: 

 The Staff concluded that AMI is rapidly becoming the primary 
replacement meter to existing electromechanical meters because the 
new meters are more accurate, they provide enhanced outage response, 
and AMI offers opportunities for customer energy management.  
Furthermore, the electromechanical meter is obsolete and no longer in 
production.  Nevertheless, the Staff recognized that investments in 
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AMI and other smart grid components should be subject to ongoing 
review in contested rate case proceedings.  The Staff added that some 
customers will continue to have concerns about AMI and therefore 
recommended that the utilities make available a cost-based, opt-out 
option for these customers. 
[Order at page 3; emphasis added.] 

 The Commission accepted the Commission’s Report with respect to health 

concerns.  The Order described the Staff Report as follows: 

 The Staff also reported that “after careful review of the available 
literature and studies, the Staff has determined that the health risk 
from the installation and operation of metering systems using radio 
transmitters is insignificant.  In addition, the appropriate federal 
health and safety regulations provide assurance that smart meters 
represent a safe technology.”  Staff Report, p 2. 
[Order at page 3; emphasis added.] 

 The Legislature and the Michigan Supreme Court have recognized the need 

for finality in Commission proceedings.  CMS Energy Corp v Attorney General, 190 

Mich App 220, 229; 475 NW2d 451 (1991) (citing Building Owners & Managers 

Ass’n of Metropolitan Detroit v Public Service Comm, 424 Mich 494, 507; 383 NW2d 

72 (1986)).  MCL 462.26 is the statute specifically applicable to review of final 

MPSC orders.  Attorney General v PSC, 237 Mich App 27, 40; 602 NW2d 207 (1999).  

An appeal from a Commission order must be consistent with the statutory 

framework and be filed within 30 days of issuance of the order.  MCL 462.26(1). 

In addition to the Legislature’s guidance in MCL 462.26, this Court has 

defined a collateral attack as occurring “whenever a challenge is made to a 

judgment in any manner other than through a direct appeal.”  People v Howard, 212 

Mich App 366, 369; 538 NW2d 44 (1995) (citing People v Ingram, 439 Mich 288, 291; 

484 NW2d 241 (1992)).  Further, failure to file an appeal from the original 
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judgment, “pursuant to MCR 7.205(A) or (F), precludes a collateral attack on the 

merits of that decision.”  Kosch v Kosch, 233 Mich App 346, 353; 592 NW2d 434 

(1999).  Lastly, when evaluating the impermissibility of a collateral attack, it is 

important to determine the finality of an order or judgment.  A judgment is final 

“when all appeals have been exhausted or when the time available for an appeal 

has passed.”  Leahy v Orion Twp, 269 Mich App 527, 530; 711 NW2d 438 (2006). 

Thus, appellant customers’ arguments in this appeal should be rejected as 

they constitute an impermissible collateral attack on the final Commission order in 

Case No. U-17000, and this Court lacks jurisdiction to review the lawfulness of that 

order.  

2. The Commission properly affirmed the ALJ’s ruling 
excluding evidence because those issues were not 
relevant to a determination of a cost-based rate, nor was 
it offered by a qualified expert even if it was relevant. 

 The appellant customers’ claim that the Commission’s Order approving the 

opt-out rate tariff was unlawful because the ALJ ruled that the testimony and 

exhibits that they sought to admit into evidence was inadmissible because it was 

irrelevant and not offered by a witness with the proper expertise to offer the 

opinions contained therein.  The ALJ found that the Commission’s Order in Case 

No. U-17000 set the scope for the hearing and described his rulings as follows:  

 In ruling on the Motions, the certain controlling legal principles 
were noted.  2 TR. 180-182.  In conjunction with those principles, the 
Commission’s September 11, 2012, Order in Case No. U-17000 was 
determined to set the scope of this proceeding.  Specifically, the 
provision on page 5 that directed that the Company “shall make 
available an opt-out option, based on cost-of-service principles….”  
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Consistent with that language, it was held the scope of this case was 
“setting the rate for opting out of the AMI at the cost Edison will incur 
for providing non-transmitting meters to residential customers who 
elect to opt out.”  2 Tr., p 183.  Concomitantly, “[a]ny evidence or offer 
of evidence that goes beyond that issue, including the purported health 
effects of AMI meters, is irrelevant and thus inadmissible.”  Id.  
Finally, it was determined the challenged testimony and exhibits 
included hearsay and opinion by non-experts.  For these reasons, the 
Motions to Strike were granted.  During the hearing, this ruling was 
applied to evidentiary objections based on relevancy. 
[Proposal for Decision, page 5; emphasis added.] 

 The Commission found the PFD to be well-reasoned and thorough and 

adopted its findings and recommendations.  Order, Case No. U-17053, May 15, 

2013, page 18.  The Commission held that this case was only a case to determine a 

plan to provide a tariff to customers who did not want a transmitting meter and 

that the reasonableness of the utility’s meters would continue to be addressed in 

base rate cases.  The Commission held: 

 The vast majority of the customer intervenors’ exceptions 
address the scope of this proceeding; however, no party filed an 
application for leave to appeal the ALJ’s evidentiary rulings 
addressing the scope of the proceeding.  See, 1999 AC, R 460.17337.  In 
any case, the Commission finds the exceptions to be unpersuasive.  The 
ALJ correctly ruled that this proceeding is not a referendum on the 
AMI program, and neither the wisdom nor the equipment 
requirements of the AMI program are at issue here.  This is a 
proceeding to determine whether DTE Electric has proposed an 
appropriate plan and tariff for customers who want a non-transmitting 
meter.  

 The ALJ accurately describes the history of the AMI program.  
The Commission approved the pilot program in Case No. U-15244, and 
approved rate base treatment of the reasonable and prudent costs in 
that case; and has continued to review expenditures according to that 
standard in each subsequent rate case.  In the September 11 order, the 
Commission adopted the Staff’s report as “thoughtful and 
comprehensive” and as a point of departure for further discussion, 
singling out the continuing review of expenditures in rate cases, opt-
out options, and privacy concerns for further action.  September 11 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



 
 

31

order, p. 4.  As has been noted repeatedly in the various AMI-related 
proceedings, while the Commission may not encroach on the 
managerial decision to commence the AMI program and to select the 
equipment attendant thereto, it will continue to protect the interests of 
ratepayers through review of the expenditures associated with the 
program for reasonableness and prudence.  
[Order at page 18; emphasis added.]   

 The Commission, in determining that the testimony offered was beyond the 

scope of the proceeding, relied upon its earlier Order in Case No. U-17000.  In 

reviewing the Commission’s affirmance of the ALJ’s ruling, this Court should afford 

substantial deference to this interpretation because the Commission is interpreting 

its own order.  In re MCI Complaint, 240 Mich App 292, 303; 612 NW2d 826 (2000); 

ABATE v Public Service Comm, 219 Mich App 653, 661-662; 557 NW2d 918 (1996); 

and Michigan Gas Utilities v Public Service Comm, 200 Mich App 576, 582; 505 

NW2d 27 (1993).  Therefore, the Commission acted reasonably when it concluded 

that health concerns about the type of meter the utility was using to measure usage 

and privacy issues were beyond the scope of the hearing, and thus, were irrelevant.  

The Commission intended that this proceeding would be limited to the narrow 

question of determining a cost-based rate for customers who volunteered to take 

service under this tariff. 

 Furthermore, the Commission’s affirmance of the ALJ’s rulings was 

reasonable because all of the testimony offered to show that the meters may cause 

health or privacy problems was offered by witnesses who did not possess the 

requisite expertise to provide testimony regarding such medical and scientific 

conclusions.  See Leavesly v City of Detroit, 96 Mich App 92, 94; 292 NW2d 491 

(1980).  While the witnesses may testify as to their symptoms they did not possess 
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the appropriate credentials to offer this opinion testimony.  They are lay witnesses 

who may not offer opinion testimony or rely upon hearsay to support their 

assertions.  MRE 701 and 702.  The Commission’s decision to affirm the ALJ’s 

ruling was reasonable.  

 In sum, the Commission possesses the discretion to determine the relevant 

evidence in a proceeding.  See In re Michigan Consolidated Gas Company’s 

Compliance with 2008 PA 286 and 295, 294 Mich App 119, 138; 818 NW2d 354 

(2011) (“Thus the PSC retains the ability to narrow the issues in rate optimization 

plan proceedings, and the relevant evidence, accordingly.”)  

3. Even if the evidence were relevant and did not constitute 
 hearsay and opinion testimony that must be offered by 
 an expert, which the Commission denies, the Commission 
 had already considered similar information in Case No. 
 U-17000, and the Commission was not required to “re-
 invent the wheel” by reviewing all that information 
 again. 

Arguments made by the appellant customers in this appeal, that is, that the 

Commission is legally required to allow them to have a meter of their choice 

because the utility-selected meters cause them health problems, was rejected by the 

Commission in Case No. U-17000.  Although the doctrine of res judicata does not 

strictly apply in legislative ratemaking proceedings, the Commission is not required 

to completely re-litigate issues that it has previously decided in earlier cases.  

Pennwalt Corp v Public Service Comm, 166 Mich App 1, 9; 420 NW2d 156 (1988).  

In Pennwalt, this Court first articulated this principle: 
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 Since ratemaking is a legislative, rather than a judicial, function, the 
administrative determination made by the commission in setting rates is not 
“adjudicatory in nature,” as required by Senior Accountants.  Thus, res 
judicata and collateral estoppel cannot apply in the pure sense.  However, 
this does not mean that the question of the reasonableness of the costs of the 
wastewater treatment facility had to be completely relitigated in case number 
U-6949.  The precise question was litigated in case number U-6488, where 
the commission found the costs to be reasonable.  To have the same proofs, 
exhibits, and testimony repeated would be a waste of the commission’s 
resources.  Rather, we feel that placing the burden on plaintiff to establish by 
new evidence or by evidence of a change in circumstances that the costs were 
unreasonable adequately balances the competing considerations of 
administrative economy and allowing plaintiff the chance to challenge the 
rate increase.  
[Pennwalt, 166 Mich App at 9; emphasis added.] 

 
 Similarly, in the case of Colony Park Apartments v Public Service 

Commission, 155 Mich App 134; 399 NW2d 32 (1985), this Court affirmed the 

lawfulness of a Commission order that declined to permit the reexamination of a 

rate structure question decided in a previous case.  Relying upon an earlier decision, 

Attorney General v Public Service Comm #1, 133 Mich App 719; 349 NW2d 539 

(1984), where the Commission had approved a procedure for yearly adjustments of 

rates to reflect changes in the CPI Index, this Court said that the Commission was 

not required to “re-invent the wheel” by reconsidering its prior orders.  Colony Park 

at 138-140.   

This Court has applied these principles since Pennwalt.  This Court found 

that issues fully decided in earlier Commission proceedings need not be completely 

relitigated in later proceedings unless the party wishing to do so establishes by new 

evidence or a showing of changed circumstances that the earlier result is 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



 
 

34

unreasonable.  See In re Application of Consumers Energy Co for Rate Increase, 291 

Mich App 106, 122; 804 NW2d 574 (2010).   

Hence, under Pennwalt, the appellant customers bear the burden of showing 

new evidence or evidence of a change in circumstances showing that the 

Commission’s earlier findings were in error, and they have failed to do so.  The 

Commission lawfully and reasonably declined to expand the scope of this case 

beyond the question of setting a cost-based rate for those customers who wanted to 

have the transmitting function of their meters turned off, and declined to hear the 

proferred testimony that was duplicative of the comments filed in U-17000.   

4. The Commission Order declining to admit the 
 appellant customers’ proffered evidence even if 
 error, does not constitute grounds for finding the rate 
 order to be unlawful.  

Finally, the appellant customers have made no showing that the 

Commission’s Order approving the cost-based tariff would have been any different 

had their testimony been admitted.  The issues involved in the case were what 

would be an appropriate rate to charge a customer who wanted to volunteer to take 

service under the tariff.  The issue was not whether a customer should be able to 

dictate to the utility what type of meters the utility should use to measure the 

customer’s usage.  Further, the appellant customers do not discuss how the 

Commission would have decided this tariff case any differently had the testimony 

been before it on the record. 
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implicates the Consumer Protection Act exemption of “[a] transaction 
or conduct specifically authorized under laws administered by a 
regulatory board…acting under statutory authority of this state….” 
MCL 445.904(1)(a).  Irrespective of the relative merits of their 
arguments concerning federal and state law, none of the Intervenors 
provide any basis to invoke these enactments in a proceeding whose sole 
purpose is to establish an Opt-Out Program under cost-of-service 
principles. 
[PFD at page 22; emphasis added.] 

 And, even if the question of whether customers should be able to select their 

own meter were relevant to this limited-purpose proceeding, which the Commission 

denies to be true, the ADA is not applicable to Commission rate orders.  The 

Commission set rates at which a customer can obtain utility service from an MPSC-

regulated utility such as Edison, and that is the purpose of the Commission’s 

function here.  Title II of the ADA applies to services provided by State and local 

governments to those with certain disabilities; here the service is being provided by 

a private company, the Detroit Edison Company (now known as DTE Electric 

Company).  Further, Title III does not apply to a rate order as it applies to places of 

public accommodation, and a rate order is not a place of public accommodation.  

Therefore, the ADA is inapplicable to the Commission rate order.4 

 Furthermore, the appellant customers (Kurtz, Edwards, and Panzica-Glapa) 

have failed to cite any authority in support of the proposition that the ADA is 

applicable to a rate-setting body such as the Commision.  This Court will not reach 

an issue if a party has failed to adequately brief that issue.  In re Application of 

                                            
4 Further, on page 48 of their brief, appellant customers, Kurtz, Edwards, and 
Panzica-Glapa only allege that the Title II of the ADA is applicable to the 
Commission so it is not possible that the Commission Order could be a violation of 
Title III according to the customers’ own admission.   
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Indiana Michigan Power Co v Public Service Comm, 275 Mich App 369, 276; 738 

NW2d 289 (2007).   

 And, in any event, even if this Court were to find that the ADA is applicable 

to rate orders, the appellant customers have failed to include competent scientific 

evidence to demonstrate that the minimal RF emissions from a non-transmitting 

meter causes them physical harm.   

 For these reasons, the Commission urges this Court to reject the appellant 

customers’ claims that the rate order was unlawful because it violated the ADA.5 

2. The Fourth Amendment of the U.S. Constitution is 
inapplicable to setting rates for MPSC-regulated utility 
companies.  

 In addition to claiming that the Commission Order approving the opt-out 

tariff violates the ADA, the Cusumanos’ claim that the tariff violates their right to 

be free from an unreasonable search and seizure by the government under the US 

Const Am IV.  In support of that notion, they cite two U.S. Supreme Court cases, 

one involving police officers who affixed a GPS devise on an individual’s car, and 

one involving the use by police of a thermal imaging device on an individual’s home.  

They do not cite any authority for the proposition that a public utility rate 

governing charges for reading a meter can violate their Fourth Amendment rights.    

                                            
5 The appellant customers also claim that the Commission’s rate order violates a 
similar statute, the Persons With Disabilities Civil Rights Act, MCL 37.1101, et seq.  
This statute is inapplicable to the Commission’s rate order for the same reason as is 
the ADA because by issuing the rate order the Commission is not providing any 
public service.   
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Their only argument is that the federal government provided financial incentives 

for utilities to buy the new meters and that: 

It can scarce be doubted in today’s world that law enforcement officers, 
without any need to obtain a warrant, will freely access the data once 
the utility has collected it and stored it in a database.  Therefore 
assurances that the data will be encrypted to protect customer’s 
privacy are meaningless in the context of the Fourth Amendment 
issue. 
[Cusumonos’ brief, page 29.]  

 The possibility that the government may someday seek to obtain the electric 

usage of a customer without a proper warrant (which, of course, the government 

could seek to do presently regardless of the existence of meters capable of remote 

readings), does not make Commission approval of a rate tariff, an action of the 

government violating the Fourth Amendment.  The Cusumanos have merely cited 

to the Fourth Amendment without any other analysis showing that measuring 

customer usage through the use of a meter constitutes an unreasonable search and 

seizure by the government.  Furthermore, the Cusumanos are seeking to overturn 

the rate order by alleging a violation that has not yet occurred.  Neither of these 

arguments supports a finding by this Court that the Commission has violated the 

Fourth Amendment by approving the rate tariff.  See In re Michigan Consolidated 

Gas Company’s Compliance with 2008 PA 286 and 295, 294 Mich App 119, 139-140; 

818 NW2d 354 (2011).  

 The Cusamanos further argue that the Fourth Amendment is violated by the 

rate order because subscribing to electric service from Edison has an element of 

compulsion to it.  This argument ignores the fact that the Commission has the 

statutory obligation to set the rates that Detroit Edison may charge its customers.  
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It also ignores the fact that lawfully-enacted regulations impose the obligation upon 

the utility to measure its customers’ usage and to own and maintain the equipment 

necessary to measure usage.  As the ALJ found (and the Commission adopted in its 

May 15, 2013, Order at page 18): 

 The final controlling legal authority is the Consumers Standards 
and Billing Practices administrative rules promulgated by the 
Commission, which have the force and effect of law.  See Clonlara Inc. 
v State Board of Education, 442 Mich 230, 238 (1993).  As noted by 
Staff, a utility is responsible to accurately measure and bill usage, and 
to that end is responsible to provide and maintain the equipment that 
measures usage.  R 460.116(1)-(3); R 460.122; R 460.123.  To ascertain 
usage, a utility must undertake an actual meter reading, unless it 
cannot be “obtained by any reasonable or applicable method described 
in R 460.102.” R 460.113(1).  A customer may read their meters and 
report the usage.  R 460.102(a) & R 460.115.  However, customer read 
does not diminish a utility’s ability to read a meter:  “Notwithstanding 
the provisions of this rule, a utility company representative may read 
meters on a regular basis.”  R 460.115. 
[PFD at pages 21-22.] 

 
 If, then, the Cusumanos are arguing that the utility violates the Fourth 

Amendment by measuring customer usage that may be improperly disseminated to 

the government at some point, the Cusumanos must address their argument to the 

Legislature and ask for enactment of a law that prohibits the utility from 

measuring their usage and only allows imposition of charges based on something 

other than usage.  Current law does not permit this, but instead requires the utility 

to provide and maintain equipment to measure customer usage and to measure 

usage accurately. 

  
  

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



 
 

40

CONCLUSION AND RELIEF REQUESTED 

This Court should affirm the Commission’s May 15, 2013 Order because it 

responded to the articulated wishes of some customers in Case No. U-17000, that is 

an opportunity to have the utility alter its meters to disable the radio transmitting 

function for an individual customer upon request of that customer.  The 

Commission approved a cost-based rate for that special service to ensure that the 

customers at large were not being asked to subsidize the services to this small 

group of customers who, for whatever reason, did not want their meters to transmit 

their usage to the utility remotely.  And these customers wanted to have the 

Commission reconsider the question of whether remotely read meters damage 

health, even though the public had been afforded the opportunity to have the 

Commission consider this in Case No. U-17000.   

For the reasons stated in this brief and the Commission’s Order, the 

Commission respectfully requests that this Court affirm its May 15, 2013 order.  

Respectfully submitted, 
B. Eric Restuccia 
Deputy Solicitor General 
 
 
Steven D. Hughey (P32203) 
/s/ Patricia S. Barone (P29560) 
Assistant Attorneys General 
Attorneys for Appellee Michigan 
Public Service Commission 
Public Service Division 
6520 Mercantile Way, Ste. 1 
Lansing, MI  48911 
(517) 241-6680 

Dated:  December 2, 2013 
MCA 316728 Brief on Appeal 
 

   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M



   
R

E
C

E
IV

E
D

 b
y 

M
ic

hi
ga

n 
C

ou
rt

 o
f 

A
pp

ea
ls

 1
2/

2/
20

13
 2

:4
2:

35
 P

M


	Brief FINAL
	Attachment A
	Attachment B
	Attachment C
	Attachment D
	Attachment E
	Attachment F

		2013-12-02T14:33:02-0500
	Patricia S. Barone




